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The Geneva Conventions and their Protocols were not made
for conflicts between a state and an international
terrorist network. For the nost part, they were drafted
with traditional armes of nation states in mnd. Sone
have said that we need to rethink these Conventions and
anend them But that is a daunting process and takes nmany
years. And what are soldiers neant to do in the neantinme?
For many years, the Conventions have set the basic ground
rules for the U S. arned forces in matters related to the
treatment of prisoners. The Arny has devoted a great deal
of effort to inplenmenting and specifying the standards set
out in the Conventions it its Field Manual s and [ ot her]
manual s about intelligence interrogation. But no one has
yet witten the book for the rules that apply when the
Geneva Conventions do not. That is a very difficult
situation. And there has been a | ot of confusion about

what rules apply to whom and where.

-Sandra Day O Connor, COctober 20, 2005



To date there are no official rules for the handling
of A obal War on Terrorism (GAOT) Detainees. The United
States uses the Geneva Conventions, which was intended for
conflicts between nations, as a rough guide but does not
af ford GAOT Det ai nees protections which are specified by
t he Geneva Conventions. Instead various military docunents
are used to guide the handling of Detainees; however, the
nost current documents the United States uses are difficult
to apply and date prior to the terrorist attacks on 11
Sept enber 2001. The United States needs policy that
clearly defines status and treatnent of GAOT Detainees to
avoi d abuses, to facilitate prosecution and to naintain
credibility.

Definitions of Status

The application of current detention operations is
made difficult by the confusion over the differences
bet ween Prisoners of War, Civilian Internee and Detai nee.

Prisoners of War are defined by the Geneva Conventions
as:

1. Menbers of armed forces of a Party to the conflict

as well as nenbers of mlitias or volunteer corps
formng part of such arned forces.



2. Menbers of other mlitias and nenbers of other
vol unteer corps, including those of organized
Resi st ance novenents, belonging to a Party to the
conflict and operating in or outside their own
territory, even if this territory is occupied,

provi ded that such mlitias or volunteer corps,

i ncl udi ng such organi zed resi stance novenents, fulfil
the follow ng conditions.

(a) That of being commanded by a person
responsi bl e for his subordinates;

(b) That of having a fixed distinctive sign
recogni zabl e at a di stance;

(c) That of carrying arns openly;

(d) That of conducting their operations in
accordance with the |l aws and custons of war.?

Civilian Internees are defined by Departnment of Defense as:

1. Acivilian who is interned during arned conflict

or occupation for security reasons or for protection
or because he or she has conmtted an of fense agai nst
t he det ai ni ng power.

2. Atermused to refer to persons interned and
protected in accordance with the Geneva Convention

Rel ative to the Protection of Cvilian Persons in Tine
of War, 12 August 1949.°2

Detainees are defined by President Bush’s mlitary order on
Novenber 13, 2001 as:
.any individual who is not a United States citizen
with respect to whom | determine fromtinme to tine in

witing that:

(1) there is reason to believe that such
i ndi vidual, at the relevant tines,

(i) is or was a nenber of the organization
known as al Qai da;



(ii) has engaged in, aided or abetted, or
conspired to commt, acts of international terrorism
or acts in preparation therefore, that have caused,
threaten to cause, or have as their aimto cause,
injury to or adverse effects on the United State, its
citizens, national security, foreign policy, or
economny; or

(ti1) bhas know ngly harbored one or nore
i ndi vi dual s described in subparagraphs (i) or (ii) of
subsection 2(a)(1) of this order.

(2) it isinthe interest of the United States that
such individuals be subject to this order.?

The rights afforded to Prisoners of War and Givilian

internees are clearly defined in the Geneva Conventi ons.

There are currently no rights set out in any U S. policy

concerni ng Detainees. However, Article 5 of the Geneva

Convention provides that in the event of any doubt as to

whet her an individual is entitled to POWNstatus, they shal

be afforded POWNstatus, “until such tinme as their status

has been deternmined by conpetent tribunal.”*

Outdated Documents

The npbst current docunents the United States uses are

difficult to apply and date prior to the terrorist attacks

on 11 Septenber 2001. *“DODD 2310.1, Program for Eneny

Prisoners of War (EPOW and Ot her Detainees” is dated 18

August 1994; *“MCO 3461.1, Eneny Prisoners of War, Retained

Personnel, Cvilian Internees and O her Detai nees” i s dated

01 Cctober 1997; “FM 19-40, Eneny Prisoner’s of War,



Civilian Internees, and Detained Personnel” is dated 01
August 2001. All of these docunents were witten prior to
President Bush’s mlitary order so they make no reference
to the handling of Detainees. This puts U S. service nen
and wonen in a position in which they have to carry out
detention operations, which can have effects on the
strategic level, without the aid of clear guidance.

Treatment and Abuses

The | ack of clear policy has contributed to problens
in two detention facilities with separate chains of command
separated by thousands of mles.

LTG Ant hony R Jones, who investigated the abuses at
the Abu Gharib Detention Facility, listed a |ack of
training and doctrine as contributing factors to the abuse.
“Clearly abuses occurred at the prison at Abu CGharib.

There is no single, sinple explanation for why this abuse
Abu Gharib happened. — Contributing factors can be traced
to issues affecting Command and Control, Doctrine,

Trai ning, and the experience of the Soldiers we asked to
performthis vital mssion.”®

In fact, Sgt Javal Davis, who was sentenced to siXx
nmonths for his actions in the Abu Gharib Detention

Facility, confirms LTG Jones’s conclusion: “I never saw a

set of rules or SOP [standard operating procedures] for



that section — just word of nouth. | did see paperwork
provided by the M [mlitary intelligence] soldiers
regul ating sleep and neals for sone of the M-hold
prisoners.”

Simlarly, the “Arny Regul ation 15-6 Final Report”
into allegation of abuse at the Guantanano Bay, Cuba
Detention Facility suggested, “a policy-level review and
determ nation of all detainees when not classified as
EPVE. " ©

Rights Afforded to Detailnees

It is obvious fromthese glaring exanples that policy
i s needed. Detainees should receive equival ent treatnent,
in respect to the Geneva Conventions, in areas such as:
personal rights to religion, food, shelter, clothing, and
medi cal treatnent.

However, Detainees rights will have to differ in sone
key areas to safe guard the security of the United States.
For Exanple, Al-Qaeda is a terrorist organi zation, so
al l owi ng Detainees to send and receive mail or any other
types of communication would be a threat to the safety and
security of all Americans. Detainees are considered war
crimnals, so unlike POM, who only have to give nane,
rank, service nunber and date of birth, they should be

interrogated for additional information. Reasonable



coercive nmeasures should be applied to gain information on
an attenpt to prevent further terrorist acts.

Presi dent Bush stated the U S. policy would be that
Det ai nees woul d be held accountable to the | aws of war and
“other applicable laws by nilitary tribunals”’, but no
further details have been provided to explain how this
process will work. The guidance will need to define every
aspect of the trials and appeals process, in order to
ensure the successful prosecution of guilty Detainees.
Thi s gui dance woul d specifically need to state that the
information gathered in intelligence interrogations could
not be used agai nst Detainees n the trials and appeal s
process. Detainees should also have a right to counsel,
but only after a reasonable anount of tine for intelligence
interrogations. Detainees should not have access to
counsel during the intelligence interrogations because it
woul d slow reaction tine to prevent attacks on Anericans.
Counsel shoul d be provided for Detainees by the United
States if they can not provide their own counsel.

After the United States has set up and inpl enented
this policy it should invite outside scrutiny from
i nternational organizations such as the International Red
Cross and Red Crescent Societies. The one condition, to

this scrutiny, would be that the United States is to be



judged on its own policy and not on the Geneva Conventi ons.
This woul d hel p ensure that the United States’ policies and
practices, concerning Detainees, are well known and
acceptable by the rest of the world.

Conclusion

The United States has gone far too long without policy to
gui de the handling of GAOT Detainees. This |ack of policy
gui dance has contributed to abuses and marred the United
States’ reputation in the international community. Only

t hrough the creation of published policy covering al
appl i cabl e areas of personal rights and the correct
application of that policy, will the United States avoid
further incidents and gain back the credibility it
deserves.
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